
































machines that make data move 

October 1968 CIRCLE 12 ON READER CARD 15 

















the manufacturers, most users continued to write their own 
applications programs. However, with the increasing num­
bers of computers in use and the growing costs of applica­
tions software development, packaged· applications pro­
grams were bound to appear. Multi-divisional companies 
began to appreciate the advantages of applications software 
which could be used by all divisions. This led to standardi­
zation of operating and clerical procedures combined with 
increased generality in the computer programs. Industry 
groups interested in similar computer applications soon rec­
ognized the advantages of a packaged approach, and com­
petitive pressures caused the manufacturers to offer appli­
cations packages in an effort to make their equipment more 
attractive to various industries. Indeed, some manufacturers 
now have their sales organizations structured along indus­
try, rather than product, lines. 

Perhaps because of these efforts by the manufacturers, 
there was until recently little interest in commercially avail­
able, i.e., non-manufacturer-originated, software. However, 
with the advent of third generation computers and the tre­
mendous recent growth in the number of computer installa­
tions, particularly those in the low cost range, this picture is 
changing. Manufacturers have been hard pressed to pro­
vide essential systems software. Users have had to expend 
huge programming resources in conversion efforts. And, of 
course, good programmers are in very short supply. 

Moreover, the compatibility provided by third generation 
hardware and the growing acceptance of common pro­
gramming languages has made the concept of packaged 
applications software more feasible. This has helped to 
stimulate a major new development in software technology 
-the sale of software packages. While manufacturers con­
tinue to supply software at no additional charge to those 
using their machines, the professional software companies 
and the more sophisticated users have begun to sell their 
computer programs. 

sources 
The manufacturers. Perhaps the most notable character:' 

istic of manufacturer-supplied software is that it is "free," 
i.e., there is no out-of-pocket purchase or lease cost. It 
should be remembered, though, that the development of 
both systems and applications software represents a signifi­
cant cost-of-sales expenditure to the manufacturer, and that 
these expenses are necessarily reflected in the price of his 
equipment. This means, of course, that the user who does 
not take advantage of manufacturer-supplied software is, in 
effect, not utilizing software resources for which he is indi-
rectly paying. -

Manufacturer-supplied packages have sometimes been 
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criticized as being poorly designed and inadequately imple­
mented. Marketing considerations have been known to 
override technical considerations to the user's disadvantage. 
The level and qualitY of maintenance support may vary 
greatly also. On the other hand, many manufacturer-sup­
plied packages are well-designed and efficient. In general, 
the fact that the manufacturer supplies a package free of 
charge should not induce in the user an undue feeling of 
confidence. These packages should be evaluated as careful­
ly as any others. 

User groups. Many user groups maintain a program list­
ing or library service to enable free exchange of programs 
among their members. Programs submitted to these libraries 
or listing services usually are not screened in any way. 
Therefore, software varying widely in quality tends to get 
into these lists and there can be little or no guarantee as to 
the adequacy of design, performance or documentation of 
the listed software. Moreover, those submitting programs 
are usually not able to provide any great degree of support 
or maintenance of these packages. In fact, some users who 
have submitted good programs in the past no longer do so 
because of the nuisance (not to mention time and expense) 
arising from continuing phone calls and letters requesting 
additional details, advice, and assistance. 

Other listings. The American Bankers Association pro­
vides a catalog free to member banks under a service called 
ABACUS. The United States Savings and Loan League offers 
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LEGAL 
ASPECTS OF 
PROPRIETARY 
SOFTWARE 
by' ROBERT B. BIGELOW 

D 
The legal problems of proprietary software de­
pend to a large degree on the viewpoint of the 
person who is looking at it. The people who have 
these problems include the programmer, the pro­

grammer's employer, the person who may contract with the 
programmer's employer to develop the program (this could 
be the manufacturer or user) and finally the public, which is 
divided into two subsets, the government and the citizenry. 

To complicate matters, we have not so much an unde­
fined product as a product whose definition keeps changing 
all the time. Software can be considered from several levels. 
It can be simply the program, as it appears in a deck of 
cards or on a reel of tape. It can be this plus the research 
effort which has gone into an over-all study of the problem. 
Look, for example, at ap the programming for a time-shar­
ing system-this is software. But the individualized custom­
er programs-a subset-'-are marketable commodities in and 
of themselves-as is the executive routine-as, may be, the 
documentation. 

And there is a constantly changing relationship between 
hardware and software. Again, in the time-sharing field, as 
the problems of the security of data become more impor­
tant, what has been software is now built into the hardware, 
and we have a developing concept of a hybrid personality 
called "firmware" (see DATAMATION, January, 1967). 

protection against unauthorized use 
The legal aspect of software, which has been the subject 

. of most of the discussion to date, has been the protection of 
the program developer's proprietary interests in the soft­
ware against unauthorized use. This topic breaks down into 
two facets. The first deals with the law of intellectual prop­
erty, primarily expressed by statute in Patent, Copyright 
and Trademark laws; the other is that developed by com­
mon law-non-statutory methods-including the law of 
trade secrets, unfair competition and the law of contracts. 

The statutory basis for patent and copyright protection 
comes from Article I, Section 8, Clause 8 of the Constitu­
tion, which provides that "The Congress shall have Power 
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sign here 

... to promote the Progress of Science and "useful Arts,. by 
securing for limited Times to Authors and Inventors the 
exclusive Right to their respective Writings and Discover­
ies," Under this power, Congress enacted the Copyright 
Law, which, in its current version, gives the author or other 
copyright owner exclusive control for 28 years of the right 
to reproduce the form of expression. (But it is not a viola­
tion of copyright to express the same idea in other words.) 
Under the Patent Law, Congress gives the inventor the ex­
clusive right to control the· use of his invention and the 
methods embodied therein during the 17 -year period the 
patent is in force. Because of these essential differences, 
copyrights are registered and the fight comes only after the 
registration, whereas in patents, the patent is applied for; 
the Patent Office searches through the records as to whether 
the application meets the criteria of: (a) not already in-
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the program development business, nevertheless hopes to be 
able to peddle. But the employee who put in a great deal of 
his own time on the problem wants to make some money· 
too. The answer is clearly a written agreement between the 
employer an.d the employee covering these questions. Such 
a contract should also cover relationships between the em­
ployer andJhe employee after the employee leaves. 

To cover relationships while employed, the contract 
might well include (1) an agreement to disclose all intellec­
tual accomplishments of interest to the company, whether 
made on company time or the employee's time, if the dis­
covery is capable of being used by the company, (2) an 

,agreement to execute such assignments and other papers as 
the company may request to give it appropriate rights in 
such discovery, and a representation that there aren't any 
such discoveries at the present time-this latter can be very 
useful in avoiding arguments later. 

To protect the employer's property rights, the contract 
should provide that the employee will keep confidential in­
formation secret forever, whether related to the company, 
its programs, products or possible uses. He should also agree 
that if he leaves he will not, without written consent, take 
with him processes, formulae, and so forth relating to the 
company's operations or its experiments. It is often advis­
able to include an agreement that while he is employed, he 
will not, without specific permission, engage in any other 
commercial pursuit. 

Turning to contractual arrangements after the employ­
ment is over, most agreements of this type which have come 
before the courts dealt with people agreeing not to set up a 
business such as a restaurant within a certain geographical 
area. In the software field, geography is irrelevant. If you 
want a noncompetitive, agreement, I suggest you do it on a 
time basis. For example, when you hire a man, get him to 

agree that for three months after he terminates, he won't 
engage in any activity which competes in any business 
which the company is engaged in at the time he leaves, and 
that during the full year after he leaves, he won't compete 
directly with the company in any such business. Time limi­
tations which are reasonable will be upheld. But the courts 
won't deprive a man of his livelihood forever. 

Even without a contract, if it can be shown that the ex­
employee made unauthorized use of information which he 
received from his employer, he can be enjoined from using 
it and made to pay damages. To take a prosaic case, the 
milkman who walks off a job, goes to another company and 
takes with him his list of customers can be forbidden to use 
that list. However, if he sits down and makes up a list from 
memory and then goes and solicits these people for his new 
company, it may be okay. Similarly, if a programmer walks 
off with the program, you can get him for it. But if he is 
good enough to recreate the program from memory, you 
weren't paying him enough. 

One item you may wish to include in a programmer's 
contract is an agreement that he will, after termination, 
upon payment of an amount specified in the contract, come 
back to' work for you for the limited purpose of helping 
update programs on which he worked. I have not seen this 
in any contrac.t, but I commend it as an approach. With the 
difficulty in updating programs, such a clause mjght pay 
off. 

These have been a few of the legal aspects of proprietary 
software. To sum up: currently the best protection for de­
velopers against unauthorized use is through contract; new 
statutory methods of protection could improve both protec­
tion and dissemination; and both developers and users 
should talk to their lawyers before they sign their first con­
tract. • 
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The DAC 347, originate-answer model, or the 
DAC 337, originate model, couplers readily 
connect any conventional telephone line to 
your input and/or output terminal device. 

Second generation integrated circuits in a 
unique logic makes possible superior rejection 
of unwanted signals for error-free operation. 

A separate circuit monitor speaker allows the 

operator to audibly monitor transmission when 
the coupler is operating. This adds to: ease of 
operation, reliability and convenience. 
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able to debug GRS, and the job took longer than it might 
have under other circumstances. 

After the first six months of operation, the GRS error load 
was down to a dozen pages a week or less. Bank C .and 
vendor Information Sciences did the debugging of GRS 
jointly, and the bank commented that it is satisfied with the 
help it got from lSI. It also feels that the work it put into 
the system was justified because the system has produced 
substantial improvements in operating efficiency, and, Bank 
C believes, will produce even greater benefits in the future. 
"We have barely begun to explore the program's capabili­

ties," remarked the dp manager. 
So, we asked the eight users in our sample, do you feel 

you got your money's worth? Suppliers of software pack­
ages and prospective users will both be encouraged to know 
the response to this question was a unanimous "yes." 

suggestions 
Most of the users agreed that they would be willing to 

consider purchasing other software packages if and when 
the need arose. An exception was the department store; it 
stated that it now would be more economical to write nec­
essary programs in-house, unless a program could be found 
that would require no modifications of any kind. The store 
recommended that package buyers "rent" a representative 
from the supplier who has an intimate knowledge of the 
purchased program to work with the user's team until the 
program is operational. 

When asked what advice it would have for companies 
considering purchasing software from an outside source, 
Bank A suggested that no package should be purchased 
until the buyer has seen a live demonstration, preferably on 
his own equipment. Also, this user noted that it is in the 

It takes know-how and imagina­
tion to save you a lot of time 
and money with your present 
data processing equipment. 

DATA INFORMATION SERV­
ICES, Inc .... a professional or­
ganization dedicated to assist­
ing its clients in obtaining 
maximum Gfficiency from their 
computer system investment. 
The company consists of the 
highest caliber personnel from 
every area of the entire data 
processing industry, covering a 
deep and vast range of busi­
ness appl ications. 

DATA INFORMATION SERV­
ICES, Inc .... consultation, tech­
nical assistance and creativity 
in both systems and program-
ming disciplines. 

Interested? 

DATA INFORMATION SERVICES, INC. 

527 Madison Ave.; New York, N.Y. 10022 
212-758-4479 

buyer's interest to haggle over the acceptance period..:-Le., 
the time that elapses between package delivery and pack­
age payment. About 30 days is a bare minimum; 60 days, 
said the bank's dp manager, is probably attainable if the 
purchaser asks for 90 to begin with and doesn't give up too 
quickly. The bank concluded by stating that it preferred to 
do business with a package supplier who operates' a service 
bureau. This gives the supplier experience with problems at 
the application end, and may provide him with a better 
understanding of a specific user's operations-information 
that can be used to hone the program into a better product. 

Many recommendations were offered by the electronics 
manufacturer, the most experienced package user in the 
sample. It advised a prospective buyer to survey the market 
and assign personnel who. understand the problem to con­
duct a systems analysis of the availabie programs. Attention 
should be focused on performance of benchmark programs; 
training, maintenance and documentation offered by the 
vendor; and experience of the people in the vendor firm. 
The manufacturer also suggested that the company adver­
tise within its own firm to encourage employees to use the 
program (when applicable, as with AUTOFLOW). Finally, 
this user issued a warning about certain generalized pack­
ages that are marketed: users should be careful to see if 
these programs were developed for second generation equip­
ment and then updated. If so, some inefficiencies may be 
present. 
( Bank B added that while it definitely plans to consider 

the purchase of additional packages, it intends to exercise 
more caution in future evaluation processes, particularly 
when examining the documentation. "Know what you need 
and want," summarized the food franchiser's dp manager, 
and then-"compare and go." • 
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ONE OF A KIND 

This is the heart of the Data Devices Mark-II Tape 
Cleaner. No one else has anything like it. It re­
moves dust, dirt, oxide clumps and other foreign 
particles from your computer tape, and whisks 
them away with true vacuum action. You never see 
the dirt, and neither does your tape. The Mark-II 
cleans your tape thoroughly and efficiently, but 
doesn't scrape away the oxide as it goes after the 
dirt, can't damage the tape, and will not create 
magnetic fields. 

The rotating cylinder eliminates contaminants, as 
it eliminates the need for pads, wipers, solvents 
and blade replacement. Multiple blades pass over 
each section of the tape, removing contamination. 
Most important, the self-sharpening cleaning ele­
ment is guaranteed for the life of the cleaner. 

With the Mark-II Tape Cleaner you don't keep an 
inventory of supplies ... you clean tape! 
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Is she for you or against you? 

FORTUNA-GODDESS OF FORTUNE 

Fortune smiles on those enterprises which are 
managed best - and the best-managed enterprises 
today make optimal use of automated Manage­
ment Information Systems. In designing these 
systems, Planning Research distinguishes infor­
mation from the raw data that formerly took days 
or weeks of processing to be useful to the decision­
maker. Real information can now be available in 
hours or minutes, not buried in voluminous tab 
runs. You can manage with it. 

The payoff is increased profits. 
When we structure a Management Information 

System, we examine the total environment in 
which it will function. We begin by defining the 
objectives you want to achieve. We survey your 
organization and define its information needs. We 
define both the eGo nomic implications and the 
technical specificadons of the system. We design it 
to respond to all th1e people who use it. We select 
and procure the most effective hardware (we 

make no hardware of our own). We select or 
create the software. We train your operations per­
sonnel. More important, we train your users. This 
total approach ensures that the system arches 
across your enterprise, interacts successfully with 
your people, and works with maximum efficiency. 

We can do all this because Planning Research is 
a unique group of professionals. In addition to the 
computer sciences, disciplines include economics, 
business administration, behavioral psychology, 
most branches of engineering, the classical sci­
ences, and mathematics. These disciplines, repre­
senting more than thirty areas of knowledge, are 
skillfully blended on project teams to form the 
most powerful analytic tool yet developed for the 
solution of computer systems problems. 

To find out how a Planning Research system 
can let you manage information for your benefit, 
contact Mr. J. N. Graham, Jr., Vice President and 

. General Manager, Computer Systems. Division. 

PLANNING RESEARCH CORPORATION 
Home office: 1100 Glendon Avenue', Los Angeles, California 90024 

An Equal Opportunity Employer. Candidates are invited to write to the Administrator for Professional Staffing. 
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QUALITY ASSURANCE ... 

tion, can be a costly process. The simplest, and generally 
most useful, solution to the problem is to record table blocks 
or blocks of core memory. More specialized techniques in­
volve recording particular entries of tables and individual 
items of tables. 

data reduction 
Once the data for checkout of a problem has beense­

lected or recorded, it is then necessary to process it in some 
manner to be readable. The simplest, but least useful, form 
of processing yields an octal or hexadecimal printout of the 
data. For any large amount of recorded data such a printout 
is very difficult to work with. It is preferable to have a data 
reduction capability that converts the recorded data into 
the items of information it represents. This involves the 
printing of titles to identify such facts about the data as 
time, location, table name,and item name and the conver­
sion of the binary values into the coding they represent, 
such as decimal or Hollerith. . 

Data reduction may be performed on recorded data after 
the operatiOnal program has run, or it may function in al­
ternation with the operational program. Tlie latter mode 
presumes a nonreal-time program that can be interrupted at 
any time. This mode would allow quicker response as there 
is no intermediate storage of the data to be reduced. 

So far, the discussion has implied data reduction with 
respect to the program's functions. It can be very useful to 
have a reduction capability for the input data as well. Of­
ten, this is the only way to obtain information for solving 
certain types of problems relating to the content of the in­
put. 

mon.itor output 
When the monitoring routines that are checking for pos­

sible or actual errors find an error, they must communicate 
this to the user. The monitoring routines should print a 
statement about each error onto an on-line I/O uni,t in order 
to provide the option of whether or not to discontinue the 
program run. The message should contain the following 
information as a minimum: 

1. Reason for, or type of, problem. 
2. Where, in the program, the problem occurred (core 

location, procedure, etc.) 
3. The value of the data word (s) that caused the prob­

lem. 
4. If the processing at that point can be associated with 

a logical entity, then state the identification of that 
entity. . ' 

If the prograin is operating on prerecorded data, tpe 
more serious kinds of problems should cause the program 
to halt in order to give the user an option whether or not 

'he wants to continue the job. It is generally not a good idea 
to halt when processing live data as some data may be lost 
while the program is halted, thus further degrading the pro­
gram's output. 

cost effectiveness 
The cost of installing quality control features in a pro­

gram can be very high, ranging from 10% to 30% of the 
basic program's cost. There is also increased cost in running 
the program as the monitoring features can add 5 to 15% to 
the running time. However, balanced against this are three 
important benefits that accrue to a program with extensive 
quality control features. First is the increase in checkout 
speed and decrease in undetected errors. Second is a reduc­
tion in program maintenance. And last-an intangible but 
still important consideration-is the greater confidence felt 
by a user of the program. • 
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